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Video Information Providers for Non-discrimiDatory Access (VIPNA) is a

national, non-profit trade association committed to non.(jiscriminatory access to

electronic distribution of independent video proarams. VlPNA's goals are to diversify

programming choices, encourqe competition and investment in quality proaramming,

and advocate a reliance on market forces to replace monopsony coD1rol of television

program distribution.

uTho purpose of this section is to promote competition in the delivery ofdiverse

sources ofvideo programm.,ing and to Ulan tIIlt tile widest pOllihIe divenity of

iIIlormation sources are made .".ilable to tile pultlk from cable systems in a manner

consistent with growth and development ofcable systems." This introduction to 47 U.S.

Code, Chapter 5, Section 532, is the underlying rationale for oommercialleued access.

Leased access is not intended to subsidize programm.,ing entreprencun; it is the

government's attempt to safeauard the interests oftelevision viewers by allowiDI for

diverse editorial viewpoints to be delivemi via single-gatekeeper cable systems. As)ona

as cable operators are the !Ole gatekeepers ofprogramming delivered within exclusive

franchises, their subscribers are captive to the operators' total editorial control over that

programmina. The Commission has a statutory obligation to minimize cable operators'

total editorial control over program scJectioDS.

The: cable industry has avoided its divenity obliiatiOD for twelve years. since

enactment of the 1984 Cable Act. It win continue to subvert Conaress, the FCC, the law

and viewers' interests, until the Commission adopts and seriously enforces rules that will

force operators to comply.
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These Reply Comments refute a few Commen1s made by one or more cable

operuton and/or programmers. Underlined text indicates an orieinaJ or paraphrased

comment to which we are respondina.

I. The Goa. of Divinity Hu Already Bee. Achieved

Congress intended for leased aceess to provide televisioo viewers with a diverse

editorial point ofview ftom sources othe,. than a single cable opera/cw. AJthouah many

standard channels arc not aftiJiated with the operator, the operator still makes the editorial

choice for the subscriber by cboosina which procrammers to carry. As long as cable

systems operate as exclusive, closed systems controlled by individual ptekeepers, then

viewers will not be served by a diversity ofaOUTC4?S

II. The Pereewed V....e .fLeased Aec.. PropoaamiDC

The new OlIos will insure thlt Jl'Qitwmjna ofUnto value grcyails oyer pmanvnmiD2

thlt coNUDJm ,nd seMc operAtoR dEed

Consumers demand local programmina and system..speclfic leased access

programmers are struttured and motivated to provide this niche service to subscribers.

ESPN's national sports procrammine will not be replaced by local high school sports; the

two programmers can co-elCist on the same cable system.

Programming ofUJittle value" will draw a very small audience and result in very

small revenues in any market. Ifa new prosrammer u.~ Icued access to gain carriage,
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but earns very little revenue, that business will fail. The market is the best barometer for

value. The cos1lmarket rule opens a bot1Jeneck in 1be market and allows market forces to

determine value. ESPN possesses no infinite wisdom in determining the value of

programming and the market might dictate that ESPN2 has little value.

Lewd "ceM will be unfelrly subsidized and will UDdmninc the puc; Qfthc pq:cam

sa
The Commission's proposed rate formula, when used on a channel~by-ehannel

basis. would adequately compensate an operator for the actull cost to administer leased

channel capacity. The Commission has already determined that operators are well

compensated by subscriber rates, even at regulated levels. Those profits are likely to

increase as mbscriber rates become de-regulated.

Operators have offered no data to support their conteDtion that they will suffer

subscriber attrition directly as a result ofchanainll S% ofthe program choices. Wt:tc

program tiers de-valued when mast-carry and PEG access were mandated? Leased aocess

will take up such a small percentage ofsystem capacity that most subscribers won't even

notice the change.

Insed access will result in a~Qn ofpmit,mmjng

While we do not support any increase in repetitivepro~l. it is important to

point OUI that cable operators cUlTently carry an enonnous quantity ofrepetitive

programmina in the form of infomercialli. The demand for repetitive programmina

decreases with each repetition. Any lessee realizes that he may lose out in a competitive
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market ifhis programming is not fresh and new, Those lessees that repeat too much will

lose audience share and redutC their profit.

It is in any proarammer's interest to provide a diff'ereftliated product or risk failure

in the marketplace. The market itselfwill dilute repetitive pro8J'llllIIlin,. COJl8l'CSS

mandated that leased access should be available to live subscribers the "widest possible

diversity ofprogramming sources." It is to counter the similarity of gatekeeper-eontrolled

proaranuning that Congress and the Commission is attempting to achieve with rcasonlble

leased access roles.

If it is pw;cr to let cam_ on &cable IX.tern. men the; only mommmm who will let

on will be infomcn;ials and home sboJmiAa gctworka,

This is a valid point. The solution is 10 not eliminate program eateaories when

caJculadna the cost/market rate. Otherwise, 85 TELEMlAMI states, when home shopping

channels are included with advertiser-supported channels, only home shopping and adult

prograrnmen will be able to afford leased access.

There are over 200 cable netwolts ready, willing and able to deliver programming

to subscribers and very few of them are infomercial and home shoppiDa networks. The

market (cable subscribcm) will tolerate only 90 many infomercial aDd home shopping

networks. After a saturation point (which may already be the case) subscribers will stop

watching and buyilli products from these networks. Then some of the networks will fail

and chqe their programming or they will &0 out ofbusiness, It wouJd be impossible, in

a market economy, for too many of anytbinj to succeed and if1hey did, it would only be

a response to what·the marlce1 wanted.
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IlL St••dard Propammen Will be Forad Off tile Air te AceoDiDlodate Leased

Aeeese

A..cable opmtor will am money by bumpiDI '-SPAN, whim .,.., to a small portiQn

of viewers. to accommodate a lwed lICCIlS.,pmiO"'mcr

This argument only fUrther proves the fact that operators have areat!y harmed the

independent and emerging network industry wi1h their obstruction of leased access.

Operators have filled set-aside capacity for the past twelve years and now complain about

the need to ''force" programmers ofrthe air.

It is very unlikely that a cable operator will ever drop C-SPAN because it has

enormous value as a political tool for the cable industry. Operators threatened the same

thing in response to the must-cany mandate.

A cable operator always has the opportunity to save money by replacing C-SPAN

or The Learning Channel with other, more profitable, propmmers. They do not because

they know these clwmels are popular with subscribers. Operators that bump educational

or popular channels to accommodate leased access would obviously be doina so only to

spite the Commission and an1agOnize subscn'betS.

Congress specifically intended to control the flood ofproeramm.ine, prodUced by

a single eatckccper and distributed by that same gatekeeper, by allowing for a small

percentage of cable channels to be leased by independent programmers. Ifany networks

are ~forced'" off the air, they should be low-vaJuc: channels.
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The FCC should iDGIu4c transitional Moa ppow1odlinll the GDQllPQUS investment of

""rty 100 new pmpammina networks..

The 1ranSition period began in 1984 To lengthen the transition period after 12

years is absurd.

Existing standard carriage networks knew that they were using set-aside and

chose to take a risk. When you park your car in a no parking zone, you take the risk and

you pay for aettins towed.

If the Commission wants to entertain any type oftransition period, it should

concentrate on migration. For example, allow networks less than two years old 10 migrate

to leased access.

"Traditional" pmmmmm would bs; scverely iIrpdcd in continuina to distribute their

existiq services and be irmpmbly harmql in their abiUty to deyel<m new Nah QyalitY

services.

If traditional proarammina means "those proarammen selected by a cable

operator" then this is exactly what CoJJaress intended. (Which is lite saying "ifit rains,

the ifOund will let wet".) "Traditional" programmers are not beiDa forced off the air.

Rather they wilt suffer the downside of the risk they took when they obtained camaac

within the set-aside capacity.

Leased access programmers have been !everely impeded and irreparably harmed

for tweJve years. Leased access can add new voiCe! to the cable mix, not the same voices

duplicated many timet
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Tbc rules will haye a disgtmus impast on new ml deyelop;. quality proJJ'WDmjna

networks

This may be tnle for the few networks that have laWlCbed based upon the non·

IWine model. A transition period that allowed migration would mitigate this problem.

IV. r.e Proposed C.tIM.rket Rate FOrlllllia

The FCC incorrectly attributes low I,esed access dc;mlQd Mlely to leased channel '*'
without considerinl other siiQificant repgps,

This claim is partly true. Leased access capacity is underused because ofcable

operator mitiptioD and restraint tactics; such as, refusing to quote rates, refusing to

negotiate in good faith, sabota&in& programs with mysterious '1echnical difficulties,"

chanaina channels or simply refusing to put leased~ programs on the air.

This argument is also at fault in its claim that leased access "demand" is low. The

demand is adequate, as evidenced by dozens of complaints on file with the FCC and

numerous comments filed in this procee<'ing. Operators' coopention and compliance

with the law is low.

The implicit fee is a SYagiate for revenue the operator would otherwisc have amed from

its UK gf the dwmel. Tbe cxtrJ amomt is compensation for tho optratD1's Jps. pf

editorial controL. The pmpgsql formula will lMd to zero Qr ncglrlye numbeni,

8



Operators have failed to provide any actual data to Npport their contention that

they will suffer financial harm jf the maximum Jea.ted~s rate is decreased. We

haven't been able to test the veracity ofoperators' nwnben; however, zero or neaative

results would only further prove that operators are over-eompensated by subscriber fees.

The history ofcustomer satisfaction with cable operators sheds great doubt on the

claim that "cable operaton know best what customers want." An audit ofa typical cable

operator's line-up changes over a two year period would likely show that the changes

were based more upon the Jucrativeness of the propmming deal than customer demand

for the programming. For example, cable operator! somehow fiDd DeW networu in which

they have an equity interest coincidentally more interestina to subscribers. At the samc

time other new networks, in which no equity is owned by cable operators, are shut out of

channellinc-ups in spite of the fact that their proarammina is perhaps more interesting to

cable subscribers. (The Parentina Network and l'hc Auto Channel are two examples.)

The (Prgposc;d] foapula yMmtM" colt tp gpn.tors becan'S it UNDCI lb. au_bers

will be utterly indiffercn1 to the loss ofg,uality cable pmarammina in favor gflOW budict

Quality is subjective and impossible to measure under the current reautations.

Operators have kept leased access programming is kept offthc air for a variety of

reasons. If the leased acccss program is "good" quality, it may be denied access because

the operator fears competition or additional requests for access. Similarly, "'low" quality

programming may be kept off the air because operators fear it may be too successful

(many low-budret television PfOilams have heen very popular with view.-). All
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proarammers face a diverse and fragmented audience oftelevision viewers aDd can only

serve them better by providing more variety, DOt less.

This statement impUes that aJlleued access programming is of low quality aad

low budget. Ifthe Commission is successful in deploying rules that meet the

Congressional mamate, then some ofthe 250 emerging cable networks will finally gain

cable carriage. These networks are extremely diverse in subject matter and financial

backing. However, there is absolutely DO evidence that would support the fact that they

are all of low quality and low budget.

The"~~ cost" doesntt adequ.tely compensate an operatQf for Us IbjJjty to

pack. cbannels. By mUfti andi..domoampbicL an operator l3D wki or subtrw;t

chanmJs to craptpm an additional 1% of ,udiftl('l!.

No real data exists to support this premise. The solution is to compare systems

with and without leased access. Leased access, like must-c:any or PEG access, occupies a

small fraction of total channel capacity. It will have very little impllCt on an operator's

ability to package 85 - 90% ofthe system.

The FCC's prQllQMl is excecdin&lY gmmJjCJltcd and huntcmaomc to IIlRlY and I_X

fails to mc;purc; ,nd dmtjqlly undmtatcs COlLI,

The Commission's proposal is economically sound and workable except for one

variable: the data supplied by operators. Since 1984, cable operators have refused to

supply the necenary data to prospective lessees and hampered the CommiuioD's

attempts to enact reasonable rules. It would be foolith to assume that operaton will
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suddenly give up their resistance to leued access after aU this time. The Commission

should adopt a nominal ra1e that operators have the burden of rebuttina based on actual

data. We aaree with the proposal otfered by TELEMIAMI in comments filed in this

proccedina (Plies 16-21). A nominal fee ofbetween $.01 and $.05 per subscriber per

month would subst811tially compensate the operator. The burden ofproof would be on the

operator to rebut the nominal rate by providing the Commission with cost data. This

approach puts the onus on the party with acc::ess to the information and removes a

significant barrier to leased access.

The Commission can fUrther reduce its regulatory burden by instituting an

in/annal problem resolution procedure. Cable Bureau staff should be able to resolve

many leased access problems, before they let to the official '~compJai.at'· stage. on the

telephone or in writing.

Respectfully submitted.
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